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declaratory judgment has been, most helpful in the trial of title to 
property, 28 although the close analogy of this form of declaration to 
the statutory bills to quiet title and to remove cloud from title, which 
are used in some American states, will readily be seen. An almost 
indefinite number of declarations relating to property rights has been 
developed and has been effective in settling disputed rights without 
legal hostilities, 27 and many questions of title to personal property 
have been settled by declaratory actions. 28 Many problems of a mis- 
cellaneous character have arisen, not falling within, these classifica- 
tions. 20 But the principle behind all these cases is the same: the 
judgments operate as res judicata, 30 and their function is that of the 
official arbitrator: to make an effective statement of jural relationships 
before those relationships have been violated. 

Rent Legislation. — An interesting extension of the police power is 
presented by the recent District of Columbia Rents Act. 1 By its 
terras all rental property, 2 hotels, and apartment houses in the District 
are declared to be affected with a public interest; and any unreason- 
able or unfair provision in a lease with respect to rent is declared to be 
contrary to public policy. Elaborate provision is made for a commis- 
sion to regulate rentals. Sanction for this unprecedented legislation is 
sought in the war power; 3 and, in fact, the operation of the Act is 

"Gledhill v. Hunter (1880) 14 Ch. D. 492; see 25 & 26 Vic. c. 67. 

'"Claims by the public and by private individuals to fee of road : Gooder- 
ham v. Toronto (1891) 21 Ont. Rep. 120; Chuni v. Ram (1888) 15 I. L. R. 
Calcutta 460. Rights under lease: North Pacific Lumber Co. v. British 
American Trust Co. (1915) 23 Br. Col. 332; (Germany 1898) 41 R. G. 
345. Quality of tenure: Re Darnley's Estate (1870) 3 Irish L. J. Misc. 
741. Privilege to .send sewage through plaintiff's sewer : Islington Vestry 
v. Hornsey U. D. C, supra, footnote 15. Easement of light: Arikerson 
v. Connelly [1906] 2 Ch. 544. 

=Title to funds: Davidson v. Davidson (1906) Scottish L. T. 337; Rob- 
son v. Atty. Genl. [1917] 2 Ch. 18. Title to patent: N. E. Marine En- 
gineering Co. v. Leeds Forge Co., supra, footnote 10. Title to copyright 
or trade-mark: British Actors Film Co. v. Glover [19181 1 K. B. 299. 

s Right to share in award of money already made: Powell v. Jones 
[1905] 1K.B. 11. Declaration of privilege to enter public building: Journal 
Printing Co. v. McVeity (1915) 33 Ont L. Rep. 166. Declaration of 
negligent director's liability to company: In re Dominion Trust Co. (1916) 
23 Br. Col. 401. Liability of prospective tax-payers : Edinburgh & Glasgow 
Ry. v. Meek (1849) 12 D. 153. Declaration that alleged creditor has no 
right against plaintiff: (Germany 1899) 44 R G. 183. Immunity from 
regulations: China Mutual Steam Nav. Co. v. MacLay [1918] 1KB. 
33, etc. 

"This is not true where defendants have not appeared: Hair v. Town 
of Meaford (1914) 31 Ont. L. Rep. 124; see (Germany 1910) 74 R G. 122. 

'Pub. Laws, 66th Congress, 1st Sess., No. 63 (H. R. 8624), Title II, 
approved October 22, 1919. 

'"Any building or part thereof or land appurtenant thereto . . . 
rented or hired and the service agreed or required . . . to be fur- 
nished in connection therewith". Section 10.1. 

'Section 122 of the Act declares that it is made necessary by emer- 
gencies arising out of the war; and its validity under the war power is 
hardly to be doubted. 19 Columbia Law Rev. 489. 
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limited to a period of two years from its passage. 4 But the question 
is fairly raised, especially in view of the expressed purpose of the 
framers of the Act 7 ' and of housing difficulties equally pressing in many 
other cities, whether such enactment would not be valid in peace times 
under the police power of the states. 7 

There has never been a time when the safety, health and morals of 
the community did not warrant interference with the rights of prop- 
erty. 8 The more recent extension of the police power in the protection 
of "public welfare", 9 and the recognition that a public use does not 
mean a direct use by the entire public, 10 have broadened state control 
over private property in a measure more nearly to meet social needs. 11 
The constantly shifting boundary of the concept "property" 12 — tradi- 
tionally considered inflexible under the genius of the common law 13 
and the guarantees of the Constitution 14 — is one of the "lines . . . 

*Such extension of the war power is questionable, especially in view 
of conditions at the date of the Act. It appears further from the Con- 
gressional debates that the life of the Act was originally to have been 
four years. 

°To the effect that this should and could be a permanent enactment, 
see 58 Cong. Rec. 6724 (Senator Norris) ; 58 Cong. Rec. 6727 (Senator 
Sherman); 58 Cong. Rec. 7146 (Representative Rubey). If the ultimate 
sanction is in the war power, the language in the Act traditional to the 
establishment of public service commissions seems unnecessary. 

*It is recognized, of course, that "the war powers are wholly distinct 
from the police powers, although their exercise may, and frequently does, 
bring about similar results". Sutherland, Constitutional Power and World 
Affairs, 101. 

'Congress "may exercise within the District all the legislative powers 
that the Legislature of a State might exercise within a State", Capital 
Traction Co. v. Hof (1899) 174 U. S. 1, 5, 19 Sup. Ct 580; U. S. Const. 
Sec. 8 § 17; 16 Stat. 419 § 18. 

"'It has long been settled that the imposing of uncompensated charges, 
involved in obeying a law, passed in a reasonable exercise of the police 
power is not a taking of property without due process of law", Northern 
Pacific Ry. v. Puget Sound & W. H. Ry. (1919) 39 Sup. Ct. 474; cf. Mis- 
souri Pacific Ry. v. Omaha (1914) 235 U. S. 121, 35 Sup. Ct. 82. 

"The police power "may be put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality or strong and preponderant 
opinion to be greatly and immediately necessary to the public welfare". 
Holmes, J., in Noble State Bank v. Haskell (1911) 219 U. S. 104, 111, 31 
Sup. Ct. 186. Cf. Munn v. Illinois (1876) 94 U. S. 113. 

"Clark v. Nash (1905) 198 U. S. 361, 25 Sup. Ct. 676; Strickley v. 
Highland Boy Mining Co. (1906) 200 U. S. 527, 26 Sup. Ct. 301. 

"For a List of Cases Illustrating the Attitude of the Courts Toward 
Property and Contract Rights, see 2 Ely, Property and Contract, Appendix 
IV, 866 et seq, 

"We may almost say that the right to private- ownership of property 
has been recognized by the law only because the existence of such a right 
has been deemed most beneficial to the community as a whole", 7 Michigan 
Law Rev. 628. 

^he doubts cast on this tradition by late research are strongly set 
forth by Edward A. Adler, Labor, Capital and Business at Common Law, 
29 Harvard Law Rev. 241. 

"United States Constitution, Amendments, Article V, limiting the 
Federal Government; Article XIV, limiting the states. See 17 Columbia 
Law Rev. 538. 
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pricked out by the gradual approach and contact of decisions on the 
opposing sides". 15 

The erratic advance of the courts in delimiting the aggregate of 
rights, powers, privileges and immunities comprising the concept "prop- 
erty" by the wider recognition of the public use, is strewn with reversed 
decisions. 16 But progress has been notably more consistent since the 
abandonment of a priori legalistic doctrine as a basis for reasoning. 17 
For this the courts have substituted an empiricism which, falling back 
upon the controlling facts in each situation, seeks to balance all the 
interests and to determine whether the predominant effect of the enact- 
ment is such that any generalization resulting from sustaining it, will 
open a way for attack upon a fundamental condition of the existence 
of the social order. 18 And this effort to balance the interests inevitably 
involves considerations not primarily legal; the analysis is a task for 
the economist, the statistician, the industrial expert. The function of 
the lawyer is to put the resulting data before the court in the light of 
their legal effects. 10 

On the one hand, the line of cases is familiar in which the facts 
have been deemed to warrant control, in the public interest, of the 
return to be allowed the owner of land. 20 There has usually been, at 
least in the earlier cases, some outstanding factor which the courts 
have easily recognized: an economic or legal monopoly. 21 But as the 

"Holmes, J., stipra, footnote 9, at p. 112. 

"This is notably true in the province of property rights involving 
freedom of contract. Contrast People v. Williams (1907) 189 N. Y. 131, 
82 N. E. 130 (prohibition of night labor by women unconstitutional) 
with People v. Schweinler Press (1915) 214 N. Y. 395, 108 N. E. 639 
(similar legislation upheld) ; Ex parte Dickey (1904) 144 Cal. 234, 77 Pac. 
924 (regulation of employment agencies invalid) with Brazee v. People 
(1915) 183 Mich. 259, 149 N.W. 1053 (similar legislation valid), Adams 
v. Tanner (1917) 244 U. S. 590, 37 Sup. Ct. 662 (semble), accord. As to 
limitations upon the use of land, contrast People v. Murphy (1909) 195 
N. Y. 126, 88 N. E. 17 (prohibition of erection of bill-boards unconstitu- 
tional) with Cusack Co. v. Chicago (1917) 242 U. S. 526, 37 Sup. Ct 190 
(substantially similar law upheld) ; St. Louis Poster Adv. Co. v. St. Louis 
(U. S. Sup. Ct., Oct. T. 1918, No. 220, Mar. 24, 1919) accord. And con- 
trast Lowell v. Boston (1873) 111 Mass. 454 (not a public use to lend pro- 
ceeds of municipal bonds on mortgage to land-owners to rebuild a fire- 
swept city) with the Federal Farm Loan Act (1916) 39 Stat. 360. 

"Exemplified in Harding v. People (1896) 160 111. 459, 43 N. E. 624; 
Richie v. People (1895) 155 111. 98, 40 N. E. 454. 

"Albert M. Kales in 27 Yale Law Journal 548. As the balance inclines 
to the one side or the other, the legislation will be "arbitrary and unreason- 
able" or "a legitimate exercise of governmental powers for the public good", 
in the language of the courts. See Chicago etc. Ry. v. Drainage Comm'rs 
(1906) 200 U. S. 561, 593, 26 Sup. Ct. 341, and cases cited at p. 583. 

"The brief for the State in the Ten Hour Law Case, Bunting v. 
Oregon (1917) 243 U. S. 426, 37 Sup. Ct. 435, well illustrates this. In 
its 1021 pages, eight cases are cited: there are quotations from 500 medical, 
economic, social, and commercial authorities. 

M Shepard v. Milwaukee Gas Light Co. (1858) 6 Wis. 526; Olmstead v. 
Morris Aqueduct Co. (1885) 47 N. J. L. 311; Munn v. Illinois (1876) 
94 U. S. 113 (grain elevators) ; Ratcliff v. Witchita Union Stockyards Co. 
(1906) 74 Kan. 1, 86 Pac. 150. 

a Monopolistic control' of the business is definitely rejected as the 
criterion of a public use in Brass v. North Dakota (1894) 153 U. S. 391, 
14 Sup. Ct. 857. 
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field of public control widens, the subtler interplay of more intricately 
woven forces must be detected and evaluated. 22 And yet where the 
court fears the generalization from the sustained enactment, strong 
economic arguments will not turn the balance. A notable principle 
which has thus failed in the courts is that of excess condemnation, 23 
a powerful instrument for scientific city planning, which is yet dis- 
trusted by American courts as a taking of private property without a 
justifying public use. 24 

With these considerations in mind, the lawyer is prepared to 
approach the question of rent legislation. On the one hand stands 
the economic translation of the guarantees of our Constitution : so long 
as our present system of private land ownership obtains, excessive pub- 
lic control should not deaden the individual initiative upon which we 
confessedly rely. On the other hand looms the power of a class "to 
embarrass the Federal Government in the transaction of the public 
business" 25 and to dominate especially that large part of the community 
which cannot bargain with it on equal terms. 28 

What conclusions a scientific study of the housing problem in many 
states will warrant, it is impertinent here to suggest. The economist 
and social scientist must present sufficiently strong arguments first, 
for the necessity of rent legislation; secondly, for its practicability 
within the premise necessarily posited, — the preservation of the exist- 
ing social order. But upon these arguments the legislatures must 
act, and by them the courts will be governed. 

s For a candid recognition of the force of social research in revising 
the courts' conclusions, see People v. Schweinler Press, supra, footnote 16, 
at p. 412. This is a belated but encouraging application to the law of the 
scientific method propounded by Francis Bacon in his Novum Org mum and 
Advancement of Learning. 

The right of the municipality to safeguard public improvements and 
divert to itself the unearned increment inuring from its labor and expense 
by condemning more land than is directly needed for the improvement 
and re-selling it subject to suitable easements and restrictions. The prac- 
tice is widely sanctioned in Europe and Latin America. Cushman, Excess 
Condemnation, c. I. 

"Cushman, op ell., c. VII. The proponents of the scheme have 
practically abandoned the attempt to pass the courts and are seeking Con- 
stitutional Amendments in the states. N. Y. Const., Art. I § 7; Ohio 
Const., Art. XVIII § 10; Mass. Const, Amend. 39; Wis. Const., Art. 
XI § 3a. 

"District of Columbia Rents Act, section 122. 

'"Attempts to give strength to that bargaining power are seen in 
the formation of Tenants' Leagues in many communities in which the 
housing situation is as critical as in the District of Columbia. 



